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Foreword

Working is a fact inherent to human nature. The situation where an individual undertakes to
render a given activity under the authority and guidance of a third party in consideration for
any type of remuneration is an age-old institution.

In its early days, the employment relationship was a space for the conquest of basic rights and
safeguards by employees and their union representatives. During modern times and with
industrial and technological evolution, globalization, and the progressive rise of a more
gualified and skilled workforce, the focal point seems to be shifting to questions related to the
attraction, retention and adequate compensation of a company’s workforce so as to align a
company’s human resources with business goals. All this evolution has taken place and will
continue to occur in the context of a specific legal framework, reflecting the particular political
and economic options of each country.

Despite all the evolution and developments that every legal system has faced, the basic
structure of an employment relationship flows from the fundamental right of every human
being to work. Alongside this basic but essential right, human dignity requires that every
employee be given fair treatment. The key point though, is that if the right to work is easily
understood in all jurisdictions as a constitutional entittement, the meaning and extent of what
constitutes ‘fair treatment’ of an employee is a concept that is far more complex and diverse
since it closely reflects the political and economic policies of each country.

One should also use as an initial conclusion that working gives rise to a complex legal
relationship from which various rights and duties to both employers and employees emerge.
The content of an employment relationship is subject to denser regulation since, in addition to
statutes, it is also governed by instruments arising: (i) from collective bargaining agreements
between, on one side, employers and their associations, and on the other, trade unions and
other bodies representing employees; and (ii) more importantly, from the individual
employment contract directly entered into between an employer and an employee, which is its
most typical source. The meaning and extent of each country’'s definition of ‘fair treatment’
depends on the legislative options followed by them, plus the possibility and degree of leeway
given to the aforementioned instruments to regulate the employment relationship.

We will focus our analysis on the Angolan and Mozambican jurisdictions as they are the
Portuguese-speaking African countries with the most developed and complex legal
frameworks covering employment. Although quite different in terms of economy and
constitutional principles, both countries share various similarities in their population and
features of their school system and general workforce. All these factors have implications in

the meaning, extent and application of the right to ‘fair treatment’.
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1. The General Legal Framework of the Right to Work and the Right to be Treated
Fairly

(a) The Right to Work

The ‘right to work’ is directly foreseen in the constitutional laws of both Angola and
Mozambique as a basic and fundamental right of every human being. The wording of the
constitutional laws of these countries is quite broad: “Work is a right and a duty of all”,
according to Article 76.1 of the Constitution of the Republic of Angola; “Work is a right and
duty of every citizen”, according to Article 84.1 of the Constitution of the Republic of
Mozambique. This means that in both countries the ‘right to work’ is seen as being directly
based on the dignity of every human being in order to allow all individuals to answer to the
needs of a respectful existence. The Mozambique constitutional law is quite clear in this
regard when it establishes, in its Article 112.1 that “work is the driving force for development
and is dignified and protected”.

The two constitutional laws include the ‘right to work’ as an economic, social and cultural
entittement directly granted to all citizens; the need to ensure the full effectiveness of such
right by means of adequate statutory provisions and practical enforcement through public and
private institutions is thus imposed on both States.

In addition, Angola and Mozambique consider that the ‘right to work’ is directly vested as a
unilateral prerogative of individuals that have legal capacity to perform work. The natural and
immediate implication is thus the ‘freedom of choice to select and perform any job or type of
work’ (Article 76.3(b) of the Constitution of the Republic of Angola and Article 84.2 of the
Constitution of the Republic of Mozambique), which leads to the conclusion that nobody has
the right to demand work from any individual: the right to work entails the right to choose which
work and also the right of every individual to only work by virtue of their own self-
determination.

The Mozambique constitutional law is clear when it provides that any compulsory work is
forbidden, although the Constitution makes an express exception in relation to work performed
in the context of criminal legislation in its Article 84.3. This means that the Mozambique legal
system considers that the limitations caused by the application of a criminal penalty to an
individual self-determination could imply cases of obligatory work for implementing the precise
punishment given to an individual, notably as an alternative to a total imprisonment and to
ensure the proper rehabilitation of criminal offenders. In Angola, the Constitution does not
have any similar exception. However, Article 5.2 of the General Labour Law lists the cases in

which an individual may be required to carry out work for the benefit of the State or the
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community without it qualifying as compulsory work, namely military service, activities
rendered by prison inmates, community work, and activities performed in cases of natural
catastrophes or general force majeure.

This is not incompatible with the fact that the Constitutions of Angola and Mozambique both
regard the right to work as a “duty”. The term is aimed at clarifying that the ‘right to work’
entails the existence of the fundamental right to an effective occupation as it is seen that such
entitlement is a consequence of the dignity of every human being. This requires the need to
ensure the basic conditions for all individuals to achieve personal realization, which essentially
depends on the possibility to render the agreed work.

Consequently, in the Angola and Mozambique jurisdictions the ‘right to work’ and the ‘right to
an effective occupation’ are inseparable features of the same reality. The derivative labour

laws of both countries accompany the constitutional rules in quite express terms:

“1. All are entitled to work and to freely choose a profession, with equal opportunities
and without any discrimination based on race, color, sex, ethnic origin, marital status,
place of birth and social rank, religious or political ideas, labour union affiliation or
language.

2. Without prejudice to such limitations as result from a reduced work capacity by
reasons of natural iliness, occupational disease or disability, the right to work is not
dissociable from the obligation to work.

3. All are entitled to freely choose and exercise a profession, without any restrictions
other than those provided for in the law.

4. The conditions under which work is performed should be consistent with the
freedoms and dignity of the employee, allow the normal satisfaction of the employee’s
and their family’s needs, protect their health, and allow them to enjoy a decent
standard of living.” (cf. Article 4 of the Angolan General Labour Law" on the Right to
Work).

“In addition to the fundamental rights set out in Article 7 and others foreseen in this
Law, collective bargaining agreements and individual employment contract, the
employee is ensured the following rights: (...) (b) To have an effective occupation and
conditions to increase productivity at work.” (Article 43(b) of the Angolan General

Labour Law, on Employees’ Duties).

! Law 7/15, of 15 June 2015.
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“It is notably recognized to the employee: (b) to have ensured the stability in his work
post, performing his functions under the terms of the employment contract, instrument
for collective regulation of labour and legislation in force” (Article 54.5(b) of the

Mozambique Labour Law?, on Employees’ Duties).

This means that a breach of the ‘right to work’ and/or the ‘right to an effective occupation’
qualifies as an infringement of a fundamental entittlement of employees that may constitute a
cause for action to claim damages or the constructive dismissal of every employee.

At a practical level, we must acknowledge that the ‘right to an effective occupation’ could be in
direct conflict with the employer’s prerogative to organize and manage its workforce as it sees
fit, which is also a direct implication of the constitutional freedom of economic initiative
enshrined in both fundamental laws in Article 38 of the Constitution of the Republic of Angola
and Articles 107 and 108 of the Constitution of the Republic of Mozambique. When
harmonizing both constitutional entitlements, the ‘right to an effective occupation’ will always
prevail for being the corollary to human dignity. Therefore, the aforementioned conflict is
solved by concluding that whenever the employer is objectively able to assign work to its
employees, given the status of its business and other external economic factors, it must
provide an effective occupation to all its personnel in order to safeguard the enforcement of

this fundamental constitutional right.

(b) The Right to be Treated Fairly

In the preceding section we saw that the ‘right to work’ is seen as a basic constitutional
entitlement imposed by the general principle of the dignity to be given to every human being.
This means that one could easily say that the dignity that must be recognized for every human
being entails the need to ensure them ‘fair treatment’ in the context of employment
relationships. The problem is that we cannot find any direct provision giving us the definition
and extent of the concept of ‘fair treatment’.

If we look at the Angolan constitutional law, references to ‘fairness’ in the context of
employment relationships are only made in relation to ‘fair remuneration™ and ‘just cause for

termination and corresponding indemnity in its Articles 76.2 and 76.4.

% Law 23/2007, of 1 August 2007.
3 Under the law, every employee is entitled to professional training, fair remuneration, rest, vacations,
protection, hygiene, and safety at work (Article 76.2 of the Constitution of the Republic of Angola).
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As far as the Mozambique constitution is concerned, we are only able to find a similar
reference to the need to ensure ‘fair remuneration’ to employees in Article 85.1°. However, no
additional direct reference to ‘fairness’ is made to any other factor or component of the
employment relationship, hamely in relation to termination, since the Mozambique Constitution
does not give direct constitutional protection to the concepts of ‘just cause’ for dismissal and/or
just indemnity’, since Article 85.3 of the Constitution of the Republic of Mozambique merely
states that “The employee may only be dismissed in the cases and the terms provided in the
law”.

The broad wording of the constitutional provisions on fairness in employment relationships
follows a quite simple rationale: the fundamental law establishes ‘fairness’ as a guiding
principle but leaves the definition of its exact meaning and extent to the derivative legislation
that should be approved by the parliaments and governments of both countries. The
explanation for said rationale is that the concept of what is ‘just’ or fair depends on the
perception and options of each political system in relation to the society and economy of the
relevant country, to which we may add other decisive factors such as religion, ethnics and
even culture. The perception of justice is also subject to an historic influence, since what was
seen as ‘just’ a few centuries or decades ago could be seen as insufficient or totally
inadmissible for the present times.

As a result, since ‘justice’ is a progressive and ever changing principle, the constitutional laws
of Angola and Mozambique have decided to set out the fundamental limitation of ‘fairness’ in
remunerating and dismissing employees. Nonetheless, the exact meaning and extent of
‘fairness’ will need to be found in the derivative statutes in force. Under this framework, a law
could be considered unconstitutional if the implementation given by the law-maker is such that
the entitlements to ‘fair remuneration and termination’ of the employment relationship are left
empty or without any practical meaning. For example, a law that would allow termination at will
or by means of a short period of notice will be unconstitutional in Angola and Mozambique.
Similarly, a law that provides for an insignificant indemnity for illegal dismissal would also be in
breach of the respective Constitutions. Nevertheless, as soon as the minimum of fairness is
achieved and crossed by the law-maker, the margins to decide what are ‘fair remuneration’
and ‘fair cause for termination and indemnity’ are quite broad and cannot be subject to any

control with regard to their constitutionality.

* Dismissal without just cause is illegal and the employer shall be bound by the duty of just
compensation to the dismissed employer under the law (Article 76.4 of the Constitution of the Republic
of Angola).

® Every employee is, under the law, entitled to a just remuneration, rest, vacation and retirement (Article
85.1 of the Constitution of the Republic of Mozambique).
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The constitutional requirement of ‘fairness’ also sets out a limit to the other instruments that
may regulate the employment relationship, notably collective bargaining agreements and
individual employment contracts. The contractual freedom given to trade unions, employers
and employees are surpassed by the minimum standards of ‘fairness’ defined by the law.
Should a collective bargaining agreement or employment contract establish terms regarding
remuneration or indemnities that are below the minimum standards defined by the laws that
implemented this constitutional principle, then such instruments are invalid for breaching both
the law and, directly, the Constitution.

As a matter of sequence, we will analyze the topics of ‘fair remuneration’ and ‘just cause for
termination’ and the corresponding ‘fair indemnity’ since they are the immediate implications of
the constitutional principle of ‘fair treatment’, with direct implementation in the labour laws in

force in each country.

(i)  Fair Remuneration

As we saw in the previous section, the right to receive ‘fair remuneration’ has a direct place in
both the Angolan and Mozambique constitutions as an essential right of all employees (cf.
Articles 76.2 and 76.4 of the Constitution of the Republic of Angola and Article 85.1 of the
Constitution of the Republic of Mozambique). Remuneration is considered by the legal
systems of the countries in question as immediate consideration for the fact that an individual
makes his/her personal efforts available to a third party in order to receive his/her own or
his/her family full or main means of living. The constitutional rationale is that an individual is
thus dependent on their remuneration to meet the minimum standards of subsistence to live
with the dignity to which every human being is entitled.

The considerations set out above provide an obvious explanation for the fact that every legal
system defines a minimum statutory wage: it is the constitutional requirement of ‘fair
remuneration’ that binds all governments to the definition of the minimum remuneration that
could allow an individual to achieve at least the basic standards of subsistence with dignity.
The Angolan and Mozambique labour laws clearly implement this principle. The Mozambique
Labour Law provides in its Article 108.5 that “The Government, upon consultation of the
Advisory Labour Commission, shall establish the national minimum salary or minimum salaries
applicable to groups of employees working for third parties whose employment conditions

justify the need to ensure their protection™. In turn, Article 161 of the Angolan General Labour

® In Mozambique, the national minimum salaries were recently approved by Ministerial Decrees

31/2017, 32/2017, 33/2017, 34/2017, 35/2017, 36/2017, 37/2017 and 38/2017, all of 12 May 2017.
Pursuant to said statutes, as of January 2017, the minimum monthly basic salaries were defined
differently according to the relevant economic sector, as follows:
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Law goes a little further since it states that “The national minimum wage is set from time to
time by a specific statute from the Head of the Executive” and that “prior to setting the national
minimum wage, consultation meetings shall be held with representatives of the employers’ and
employees’ organizations”, being the precise definition made considering “(a) The evolution
and trend of the national consumer price index, the general level of salaries and social security
allowances, and the standard of living of other social groups; (b) Economic factors, including
the need to attain and maintain a high level of employment, and productivity and economic

development levels”’

. This means that for the Angolan constitutional law-maker the minimum
statutory wage is not only aimed at safeguarding the individual's basic standards of
subsistence, with dignity, but also seen as an instrument to advance the policies of job
creation and a general increase in productivity and economic development, which may justify
that the amount of the statutory wage could be above the subsistence minimum so as to
safeguard or assist in the country’s general economic policy.

The other implication of the constitutional principle of ‘fair remuneration’ is the ‘equal job, equal
pay’ rule. The rationale for this rule can be found directly in the concept of ‘fairness’ in the
context of employment relationships and the general principle of equality and non-
discrimination, which demand that whenever a given job is performed in similar duration, type
and quality, every individual should receive the same remuneration. The reverse implication of
this rule is that all arbitrary differentiation in terms of salaries is strictly forbidden, and thus all
different treatment should be based on relevant and objective differentiation criteria that have

actual substance in material aspects of the employment relationships of the employees in

(i) Agriculture, life-stocking, hunting and forest cultures — 3,642.00 MT;

(i) Fishing — 4,615.00 MT for industrial and semi-industrial maritime fishing, and 3,780.00 MT for
Kapenta fishing;

(i) Mineral-mining industry — 6,963.67 MT for employees of large companies; 5,201.60 MT for
employees working at stone or sand quarries; and 4,731.00 MT for salt-related activities;

(iv) Transforming and bakery industry — 5,965.00 MT for the transforming industry, and 4,334.00 MT for
the bakery industry;

(v) Production and distribution of electricity, water and gas — 7,286.00 MT for large companies and
6,002.00 MT for small or medium-size companies;

(vi) Civil construction — 5,436.70 MT;

(vii) Non-financial services — 5,328.00 MT for hospitality employees and 5,525.00 MT for the remaining
activities;

(viil) Financial activities — 10,400.00 MT for employees working in banks and insurance companies, and
9,240.00 MT for employees working in microfinancing and micro-insurance companies and other
activities ancillary to finance intermediation.

" In Angola, after elapsing three years from the last national minimum salary update by Presidential
Decree 144/14, of 9 June 2014, in June this year Presidential Decree No. 91/17 was enacted on 7 June
2017 setting the statutory national minimum wage at 16,503.30 AOA. The same statute also updated
the minimum wage to be paid in each of the main economic sectors, as follows: commerce and mining —
24,754.95 AOA; transportation, services and manufacturing — 20,629.13 AOA; and, agriculture —
16,503.30 AOA.
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guestion. As a result, whenever a job is performed by employees with different skills,
educational backgrounds, seniority, work schedule, attendance and productivity, the
remuneration may legally be dissimilar amongst the relevant groups of individuals as such
different treatment is grounded on factual elements of the existing employment relationships.
However, should the differentiation be based on purely arbitrary decisions or irrelevant criteria
(e.g. social class, family background), then the different treatment given is illegal and entitles
the group of injured employees to claim the applicable salary differentials.

The Angolan constitution has no direct provision laying down the rule of ‘equal job, equal pay’,
notwithstanding that the principles of ‘fair remuneration’ and ‘equality and non-discrimination’
are directly set out in its Articles 76.2 and 23 respectively. The express and detailed rule is left
to the derivative labour statute, and thus the current General Labour Law establishes it in its

Articles 157.1 to 157.4 in terms that may be summarized as follows:

(&) The employer shall guarantee, for the same work or for work of the same value, equal
compensation among the employees, with no discrimination whatsoever, and with

observance of the provisions of such law;

(b) The salary may not be lower than that defined for the relevant work in a collective
bargaining agreement or, in the event that no such agreement exists, the national

minimum wage, except in the cases expressly provided in the law.

On the other hand, the Constitution of the Republic of Mozambique gives direct constitutional
seat to the principle of ‘equal job, equal pay’ in its Article 112.3, which is closely accompanied
and densified by Article 108.3 of the Labour Law when states that “Every employee, either
national or foreign, is entitled to receive a salary and to benefit from equal benefits for equal
work without distinction on the basis of gender, sexual orientation, race, color, religion, political
or ideological beliefs, family background or ethnic origin”.

In terms of practical enforcement of the rule of ‘equal job, equal pay’, both Angola and
Mozambique allow employees to resort to common legal proceedings to claim salary
differentials in case of breach of either the principles of ‘fair remuneration’ or ‘equal job, equal
pay’. The rules on discovery allow for this type of case to be based solely on documents,
notably existing employment contracts, collective bargaining agreements and even salary pay-
slips that could be subject to a comparison exercise between the plaintiff's remuneration and
that of other employees considered to be performing similar work in terms of duration, nature

and quality.

10
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(i)  Just Cause for Termination

Previously, we pointed out that the Angolan and Mozambican constitutional laws have a
different approach to the concepts of ‘just cause for termination’ and the ‘right to fair
indemnity’.

Angola follows a more protective approach in this respect since its constitution gives direct
gualification of fundamental rights to the prerogative of ‘just cause for termination and
corresponding indemnity’ in its Article 76.4. The Angolan legal system opts to establish the
principle of stability in the employment relationship beyond the mere listing of the causes for
valid and legal termination by the employer, the definition of procedures for the end of the
relationship, and employees’ corresponding entitlements. In this jurisdiction, the constitutional
requirement of ‘just cause’ means that unilateral termination by the employer needs to have a
very solid justification that is subject to full judicial scrutiny, otherwise termination will be invalid
or illegal. The normal implication of this is the employee’s reinstatement to their former
position.

The Angolan constitution does not provide a definition of ‘just cause’ for termination. This
concept was developed by the derivative labour legislation in Article 205 of the General Labour
Law: “The contract may only be validly terminated on grounds of just cause in the event that
the employee commits a serious disciplinary offense or in the event that reasons which are
objectively attributable and verifiable occur, and the subsistence of the employment
relationship is thereby rendered impossible”. The law-maker thus opted to consider two types
of ‘just cause’: firstly, there is a ‘subjective just cause for termination’ that must arise from a
serious breach of the employment duties by the employee (typically referred to as “disciplinary
infringement”); secondly, there is an ‘objective just cause for termination’ that may only derive
from business or economic reasons that render the continuance of the employment
relationship impossible.

‘Subjective just cause for termination’ is subject to four joint requirements under the Angolan

General Labour Law:

(1) A serious breach of employment duties committed by the employee, it being irrelevant
whether such duties arise from the law, collective bargaining agreement, the employer’s
internal regulations or policies, or the employment contract itself. Article 206 of the
General Labour Law lists examples of the most typical cases of disciplinary

11
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infringements that may qualify as just cause of termination — a hon-exhaustive list, in our

view®;

The breach needs to render impossible the subsistence of the employment relationship,
i.e. through a total loss of trust by the employer in relation to the specific person of the
employee, bearing in mind the context of the employment relationship in question. The
loss of trust is assessed pursuant to the criteria set out in Article 51.1 of the General
Labour Law: “In determining the disciplinary measure, all circumstances under which the
offense was committed shall be considered and weighted, bearing in mind its
seriousness and consequences, the degree of the employee’s fault, the employee’s
disciplinary record, and all the circumstances that may aggravate or mitigate their

liability”;

There must be a causal link between the breach and the impossibility of the

effectiveness of the employment relationship continuing;

Termination is subject to compliance with a statutory disciplinary procedure set out in
Articles 48 and subsequent of the General Labour Law, which entails a detailed note of
offence outlining the employee’s infringements, the employee’s hearing, and the

issuance of a final disciplinary decision of termination by the employer.

As for ‘objective just cause for termination’, Article 210 of the General Labour Law defines it as

“duly substantiated economic, technological or structural circumstances occur, which entail an

internal reorganization or conversion, the reduction or discontinuance of activities, and this

results in the need to eliminate or significantly change job positions”. This type of ‘just cause’

® The cases of disciplinary infringements that qualify as just cause for termination are listed by the
various sub-paragraphs of Article 206 of the General Labour Law. Amongst said cases we can highlight:

@

(i)

(iii)

(iv)

V)
(Vi)

Unjustified absences from work, provided that these exceed 3 days in a month or 12 days in a
year, or, regardless of their number, provided that these cause serious damage or risks to the
company;

Serious or repeated disobedience to lawful orders or instructions given by the employee’s
superiors and by those in charge of the organization and operation of the company or work
center;

Repeated negligence in the discharging of the obligations pertaining to the job or of the duties
entrusted to the employee;

Repeated decrease of work output, by reference to the targets set and the average output;
Drunkenness or drug addiction having a negative effect upon the work rendered;

Failure to comply with the rules and instructions regarding safety at work, and lack of personal or
work-related hygiene, when repeated or which, in the latter case, gives rise to justified complaints
from the employee’s fellow workers.

12



MIRANDA

corresponds to the procedures of individual redundancy if the motives for objective termination
cover up to 20 employees, and collective dismissal should the humber of employees exceed
20. According to the above legal definition, there are also four joint requirements for a valid

and legal termination:

(1) Existence of actual economic, technological or structural circumstances causing the

termination of work posts, typically referred to as “objective reasons”;

(2) The objective reasons need to render impossible the subsistence of the employment
relationship, i.e. that no alternative procedure to termination could apply (e.g. transfer of

work places, employees’ career reconversions, and/or requalification to other positions);

(3) There must also be a causal link between objective reasons and the impossibility of
continuing the effectiveness of the employment relationship pursuant to the employees

selection criteria, used by the employer to choose the exact personnel to be terminated;

(4) Compliance with the statutory individual redundancy or collective dismissal procedures
under Articles 210 and subsequent of the General Labour Law.

With regard to Mozambique, we have already established that the Constitution is not express
in a direct constitutional protection of the concepts of ‘just cause’ for dismissal and ‘just
indemnity’ since Article 85.3 of the Constitution of the Republic of Mozambique merely states
that termination is subject to strict statutory rules on the motives for dismissal and the
applicable procedures. Despite such a broad constitutional framework, the Labour Law follows
a concept of ‘just cause’ in Article 127.1, which states that: “Just cause for the termination of
the employment contract is generally considered to be the serious facts or circumstances that
render morally or materially impossible the subsistence of the established contractual
relationship™®.

At a first reading, the provision would mean that in Mozambique there is only a ‘subjective just
cause for termination’. However, Article 127.3 of the Labour Law clarifies that “Just cause
alleged by the employer extinguishes the employment relationship on the basis of individual or

collective dismissal”. Similarly, in Article 127.4(d) it is also stated that the “rescission of the

° Article 127.4 of the Mozambique Labour Law lists, on a non-exhaustive basis, cases that especially
qualify as just cause for termination: (a) the employee’s clear lack of aptitude for the service agreed
upon, once the relevant probation period has elapsed; (b) the deliberate and serious breach of the
employee’s labour duties; (c) detention or imprisonment, which due to the nature of the employee’s
functions jeopardizes the normal functioning of the company’s services.

13
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contract for the company’s economic reasons, which could be of a technological, structural or
market nature, as foreseen in Article 130 of this Law” qualifies as a ‘just cause’ for termination
that could be used by the employer. Article 130 regulates the termination of the employment
contract by the employer by means of prior notice in terms that we may consider similar to an
individual redundancy process if it covers up to 10 employees, and to a collective dismissal
procedure if it covers more than 10, under Articles 132 and 133 of the Labour Law. These
facts lead us to conclude, therefore, that an identical concept of ‘objective just cause for
termination’ does indeed exist in Mozambique.

The key difference between Angola and Mozambique is that in the legal system of the former,
just cause’ is a direct constitutional principle and an open rule that is simultaneously a
limitation to the law-maker when defining the reasons allowing termination and a mechanism
that employees may immediately use to ground their cause for action in invalid or illegal
dismissal claims. In Mozambique, the concept of ‘just cause’ is the result of the political option
followed by the current law-maker of the derivative labour statutes in force, which may vary if
the political options change to another termination legal framework. In other words, in
Mozambique the Constitution only requires a precise and safe definition by the derivative
labour laws of the reasons, procedures and entitlements applicable to the termination of
employment relationships. The sole constitutional limitation is that the grounds for termination
must be considered by law to be both legal and reasonable and implemented through a
statutory procedure. Nonetheless, there is no requirement in the country’s fundamental law for
the grounds to be ‘just’ since the conformity of the law does not depend on an immediate

constitutional perception of justice.

(i)  Right to Fair Indemnity

The ‘right to fair indemnity’ is the direct and natural implication of the principle of ‘just cause’ in
order to give this right actual and effective content and meaning.

The interesting point in Angola and Mozambique is that under the law, the normal implication
of an invalid or illegal termination is the employee’s reinstatement in their former job position.
This rule derives not only from the general rule enshrined in both countries’ Civil Codes,
whereby the default compensation rule in cases of civil liability is that the offender must put the
injured party in the same position that they were prior to the injury, but also from a
constitutional line of reasoning whereby it is concluded that reinstatement is the remedy that
actually enforces the constitutional principle of the ‘right to work’. Accordingly, the Angolan
General Labour Law provides that in cases of invalid dismissal, the sole remedy is the

employee’s reinstatement (see Article 208.3) and that in cases of illegal dismissal, the

14
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employee may choose between being reinstated or paid a statutory amount of compensation
(see Article 209). The Mozambican Labour Law follows a similar framework in its Article 135,
In Angola, the normal indemnity arising from termination for objective reasons is of one
monthly basic salary per full year of service up to five years, plus 50% of a monthly basic
salary per each additional full year of service! (see Article 236 of the General Labour Law). As
for Mozambique, the indemnity varies between 3 and 30 days of salary for each year of
service, depending on the amount of the employee’s salary in comparison with the national
minimum wage (see Article 130.3 of the Labour Law).

Should a case of termination for subjective reasons be considered illegal, in the event that the
employee does not wish to be reinstated, the relevant indemnity in Angola varies between
10% and 50% of the monthly basic salary per full year of service (see Article 239 of the
General Labour Law). The Mozambican Labour Law provides for general indemnity of 45 days

of salary per year of service (see Article 128.2 of the Labour Law)".

1% Another interesting point is that both laws limit the maturing of overdue salaries between the moments
of termination and actual reinstatement to six salaries in general. The rationale for this legal rule is quite
practical: to avoid imposing on the employer the need to pay excessive costs that could arise from a
potential late court decision on reinstatement.

! The compensation decreases depending on the size of the employer, the minimum amount being one
monthly basic salary per full year of service up to two years, plus 20% of a monthly basic salary for each
additional full year of service for micro-companies.

2 For employees with fixed-term employment contracts, the compensation is equal to the
remunerations that the relevant employee would have earned between the date of termination and the
agreed contractual expiry date (i.e. the end of the agreed term, as if the employee had continued to
work until the end of same).
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2. Legal Implications of Finding Work in Angola and Mozambique

(a) Selection, Recruitment and Hiring — The Safegua  rds against Discrimination

Angola and Mozambique are quite vague jurisdictions with regard to rules applicable to
selection, recruitment and hiring processes for candidates and employees.

The immediate key principle in such processes is non-discrimination, which in both countries
derives from the general constitutional principle of equality established in Article 23 of the
Constitution of the Republic of Angola, and Articles 35 and 36 of the Constitution of the
Republic of Mozambique, the contents and implications of which we will analyze in more detalil
in the following section.

In Angola, the non-discrimination rule in the formation of employment relationships is directly
foreseen in Article 4.1 of the General Labour Law: “All citizens are entitled to work and to
freely choose a profession, with equal opportunities and no discrimination based on race,
color, sex, ethnic origin, marital status, place of birth and social class, religious or political
ideas, labour union affiliation, or language”.

As far as selection and recruitment processes are concerned, according to Law 18-B/92, of 24
July 1992 (“Employment Law”), any candidate may enroll with an Employment Center of their
area of domicile as a job seeker. This requirement is not mandatory, however, and of little
practical use for job seekers in the country.

The Employment Law also provides that employers should post their job offers with the
Employment Center of the area of the relevant workplace so that the Center may analyze its
database in order to match the offers with available candidates. This obligation may only be
waived if the specifics of the job position to be filled so require, notably when the person to be
hired is to be directly selected and hired by the employer. Nonetheless, the main reason for
the abovementioned rule is linked to the fact that employers must comply with nationalization
or local content requirements — which will be addressed later in a specific section. Accordingly,
the advertising of any job offer is essential to give national employees preference when hiring
personnel.

As to employment references or background checks, there is no direct statute or provision on
this issue except for HIV/AIDS testing, and the practical rule is that the employer is free to
request from candidates any relevant information to confirm their skills and integrity to perform
a given job. The sole instrument that every employer must issue and that may be used to
confirm references or make background checks is the employment certificate, which under
Article 201 of the General Labour Law consists of a document stating the dates of hiring and

termination of contract, the nature of the duty or duties performed thereunder, and the
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professional grade of the employee. The employment certificate may not contain any other
references, except those assessing the employee’s professional capabilities, requested by the
employee and accepted by the employer.

With regard to pre-employment medical exams, the employer is required to submit all
employees to such exams before commencing work. All under-age employees and employees
working on shifts, night work or engaged in hazardous activities (including oil-sector offshore
personnel) must be submitted to periodic medical exams each year. The medical exams must
be made in authorized medical centers and be free of charge for employees.

As for Mozambique, according to Article 4.1 of the Labour Law, such Law should be
interpreted and applied in accordance with, amongst other principles, those of the right to
work, of employment stability, of change in circumstances, and of non-discrimination on
grounds of sexual orientation, race, or HIV/AIDS. As a consequence of the principle of non-
discrimination, the employer must ensure the employee equality of treatment in the workplace,
regardless of their ethnic background, language, race, gender, marital status, age, social
status, religion, and political or union affiliations.

With regard to the selection and recruitment process, for companies subject to the general
labour regime there is no requirement to advertise job offers. This requirement only exists for
oil-sector companies, which are already obliged to advertise new positions for recruitment in
newspapers with the largest circulation in the country, or on the radio, television and internet,
indicating the nearest place to submit applications, the necessary requirements, and details on
the publication of results.

Pursuant to Article 6.1 of the Mozambique Labour Law, employers cannot require employees,
either at the moment of hiring or during the performance of the employment contract, to
provide information on their private life, except when by virtue of the law or the usages of the
job, the particular nature of the occupational activity so demands, provided that the reasons for
the requirement are stated in writing beforehand.

In Mozambique it is not common for prospective employers to require applicants to seek
references from former employers. As happens in Angola, there is also a requirement in Article
136.1 of the Labour Law for the employer to issue an employment certificate, which may only
indicate the type of service of the employee, the occupational levels and skills attained, and
the duty or duties performed.

Furthermore, under Article 7 of the Labour Law, employers may require job applicants or
employees to carry out or submit to medical tests or examinations in order to confirm their
fitness, for the purposes of hiring or performing a given job.
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A common feature in both Angola and Mozambique is that neither country has any particular
safeguard against discrimination besides the fact that any breach of the discrimination
principle in the selection, recruitment and hiring of employees and any failure to carry out pre-
employment medical exams qualify as labour infringements, punishable with fines. The labour
laws and civil procedural rules do not have any particular legal procedures for cases of
discrimination, which forces employees to resort to general claims to seek personal damages

or labour credits lost as a result of an employer’s misconduct.

(b) Gender, Sexual Orientation and HIV Discriminati  on — The Long Road Ahead

Discrimination on the basis of gender, sexual orientation and HIV discrimination is a subject of
heated debate in Angola and Mozambique. To begin to analyze this topic, we must consider
the exact wording and scope given by each legal framework to the principle of ‘equality and
non-discrimination’.

Article 23.2 of the Constitution of the Republic of Angola provides that “No individual may be
affected, privileged, deprived of any right or exempt from any duty on the basis of his/her
family background, gender, race, ethnic origin, color, disability, language, place of birth,
religion, political, ideological or philosophical beliefs, level of education, economic or social
condition, or profession”. This provision is followed quite closely by Article 4.1 of the General
Labour Law, which states that “All citizens are entitled to work and to freely choose a
profession, with equal opportunities and with no discrimination based on race, color, sex,
ethnic origin, marital status, place of birth and social rank, religious or political ideas, labour
union affiliation, or language”.

The non-discrimination rule is further developed in relation to remuneration and other
employment and work conditions in Articles 157.2 and 157.3 of the General Labour Law, since
the statute is quite clear when it provides that “The various elements of compensation shall be
determined in accordance with similar rules for both men and women” and “Professional
grades, and classification and professional promotion criteria, as well as all the other bases for
calculation of compensation, namely job evaluation criteria, shall be the same for both
genders”.

In Mozambique, the constitutional and derivative labour laws follow a similar rationale and
wording. Article 35 of the Constitution of the Republic of Mozambique sets out the general
principle of equality, establishing that “All citizens are equal before the law, are vested with the

same rights and subject to the same duties, regardless of color, race, gender, ethnic origin,
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place of birth, religion, educational level, social position, parents’ marital status, profession or
political option”. The principles of gender equality and protection of disabled individuals is
expressly and separately foreseen in Articles 36 and 37 of the fundamental statute, which
provide that “Men and women are equal before the law in all domains of political, economic,
social and cultural life” and that “Citizens carrying a disability are fully vested with the rights
established in the Constitution and are subject to the same duties, except in relation to the
performance or compliance of those rights and duties for which they are limited on the basis of
their disability”.

The Mozambique Labour Law reflects said principles in its Article 4.1, which sets forth the
interpretation rule of the statute in that it “shall be interpreted and applied in accordance with,
amongst other principles, the principle of the right to work, of employment stability, of change
in circumstances, and of non-discrimination on grounds of sexual orientation, race, or
HIV/AIDS”. In addition, Articles 54.1 and 54.2 provide that “The employee is assured equality
of rights at work, regardless of his/her ethnic origin, language, race, gender, marital status,
age, according to the limits set out by law, social condition, religious or political beliefs, and
affiliation or non-affiliation to a union”, and that it is not discrimination to apply measures “that
benefit certain weaker groups, notably on the basis of gender, reduced work capacity,
disability, or chronic disease, with the purpose of safeguarding the enjoyment in equal
conditions of the rights foreseen in this law and amending a factual situation of inequality that
persists in social life”.

If we consider the legal framework of the two countries, we may conclude that their
constitutional systems are quite broad and forbid discrimination on the basis of individuals’
gender, disability and medical condition, race, ethnic origin, social condition and general
beliefs. These rules are accompanied by dense legal provisions in the derivative labour laws of
both jurisdictions as described above. For instance, as far as HIV/AIDS is concerned, Angola13
and Mozambique'* have a very protective approach towards infected individuals that consists
of the general prohibitions imposed on employers to carry out HIV/AIDS testing and to
discriminate or terminate infected employees on the basis of their medical condition in the
context of existing employment relationships, which is followed by significant labour fines in

case of infringement.

'* The existing statutes on this topic in Angola are Decree 43/03, of 4 July 2003, and Law 8/04, of 1
November 2004.
4 See Law 5/02, of 5 February 2002.
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The point to highlight is that sexual orientation is not included within the constitutional legal
frameworks of Angola and Mozambique. Even in terms of derivative law, only the Mozambique
Labour Law makes a brief reference to sexual orientation as one of the elements covered by
the principle of non-discrimination. At a practical level, the situation of discrimination on the
basis of sexual orientation faces adverse cultural environments, to the point that associations
promoting awareness of this issue are being confronted with problems with incorporation and
general functioning in both jurisdictions. This is naturally followed by a general lack of
awareness or reluctance of the authorities to enforce equality in terms of sexual orientation.
There is still a long-road ahead in both countries on this matter.

A point that needs to be touched upon is the general practical enforcement of the principles of
equality and non-discrimination. The Angolan General Labour Law gives employees significant
help in discrimination claims: Articles 57 and 58 consider as abusive the application of
disciplinary measures by the employer if they are caused by the fact that the employee had
previously complained about any work condition, which entitles the employee to additional
compensation of 5 times the salary lost. In addition, Article 208.2(c) of the same law further
gualifies as invalid any dismissal made on the basis of any type of discrimination, entitling the
employee to plea jointly for their reinstatement and payment of all salaries lost, or alternatively
for increased compensation consisting of 5 extra monthly basic salaries on top of the default
compensation for illegal termination. There are no similar rules in Mozambique.

At a more concrete level, even though the material laws of Angola and Mozambique provide
for express principles of equality, there are no specific or particular legal procedures for a
victim to file a claim against an employer that discriminates against an individual on any basis.
A victim would need to file a general labour lawsuit that entails the application of the
demanding default rules on burden of proof, which are not totally adequate for discrimination
claims, notably when the cause of action relates to different treatment on the basis of gender,
religion or ethnic origin. For this reason, the large majority of discrimination claims that we are
aware of have as cause of action different salary treatments on the basis of the employee’s
nationality, or breaches of the general principle of ‘equal job, equal pay’. The end result is that
there is a clear and significant gap between the existing legal frameworks of both countries

and the effective and general enforcement of the principle of equality and non-discrimination.
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(c) Workforce Nationalization Policies

The hiring of foreign personnel is seen by all legal systems as an exceptional factor of the
labour market. This is explained by both public policy and obvious legal rules. From a public
policy standpoint, every country seeks the full employment of its citizens in order to achieve
maximum productivity and economic development. Alongside this principle, reasons of public
safety justify the need for every country to exercise control over its borders and the general
circulation and immigration movements of foreign individuals in its territory. From a legal point
of view, entitlement to the right to work depends on the obvious legal capacity of an individual
to perform a professional activity in the country where it will be rendered, which depends in
every legal system on prior compliance with legal requirements in respect of immigration and
employment.

If it is easy to justify the rationale for the rule on exceptional hiring of foreign citizens in a
country, the way that a legal system may address this matter could substantially differ. In
more developed countries, the hiring of expatriates is normally subject to the requirement of a
job offer, followed by an administrative check carried out by both labour and immigration
authorities on the impossibility of hiring a national citizen, and a general background check on
the relevant foreign candidate. The existence of contingents or general limits to the numbers of
foreign citizens to be hired is not very common, but when they exist they are generally defined
in broad and flexible terms for specific economic sectors.

The key point, though, is that the hiring of foreign personnel is subject to a check made at the
level of the general labour market, i.e. it is not made at the precise level of the employer that
published the job offer and/or is sponsoring the hiring of the foreign citizen in question. Under
this typical legal framework, a given company could legally have its workforce made up of only
foreign citizens, once compliance with the general labour and immigration requirements is
secured.

What we see in most Sub-Saharan African countries is that the hiring of foreign citizens is
subject to simultaneous general labour market and company level controls and requirements.
Whenever the control of the hiring of foreign personnel is defined by law as entailing the need
for every company to have a given and mandatory percentage or ratio of its workforce
composed of national employees, we normally refer to this requirement as a ‘nationalization’,

‘localization’ or ‘local content’ rule.
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The rationale for a country to establish a nationalization rule is normally found in the general
imbalance caused by simultaneous decisive factors in the guidance and operation of a labour
market: high unemployment rates accompanied by a large young workforce with a gap in
relevant skills and educational qualifications. The purpose of a nationalization rule is thus to
fight unemployment and promote the development of the skills of the country’s workforce. The
end purpose is to implement the progressive equalization of skills and general employment
conditions (notably, remuneration) between national employees and the foreign employees
hired to compensate for the gap in skills and qualifications. Nationalization is thus a corrective
instrument for a structural disparity in the labour market and a means to implement the
principles of equality and ‘fair treatment’ in the context of specific employment relationships.
The rationale for and purpose of the nationalization policy entails more than a simple general
immigration and labour enforcement. The intra-company nature of the nationalization rule also
entails an instrument for enforcement at a company level. For this reason, a nationalization
policy is normally accompanied by (i) additional duties of workforce progressive training
imposed on every employer in order to implement the legally-defined nationalization
percentage target within a given time-frame, and (ii) to ensure the transfer of skills and
knowledge to a company’s national employees by the relevant foreign employees whose hiring
was permitted.

As we will see below, both Angola and Mozambique follow the principles and nationalization

rules analyzed from an abstract point of view in this section.

(i)  Angolan Workforce Nationalization Rules

The nationalization rule is currently set out in Article 5 of Presidential Decree 43/17, of 6 March
2017, as amended by Presidential Decree 79/17, of 24 April 2017: 70% of the workforce of
every company operating in the country must be national employees, while a maximum of
30% may be foreign non-residents. This is technically referred to in Angola as the
‘Angolanization principle’ or ‘70/30 rule’.

The new provision slightly amended the previous general local content principle established in
Article 3.1 of Decree 5/95, of 7 April 1995, which provided that at least 70% of the workforce of
Angolan or foreign employers that employed more than 5 workers must be Angolan nationals.
The current nationalization rule clarifies that the 70% figure applies to every company,
regardless of the total size of the relevant workforce, as of the moment of the company’s

incorporation and during its full lifetime. The current penalty for breaching the Angolanization
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principle is relatively high, corresponding to between 7 and 10 times the company’s average
monthly basic salary per foreign employee in excess of the ratio®.

Another clarification made by the current Angolanization provision is that foreign resident
employees (i.e. individuals holding a residence permit, which in the country is a different
immigration title from the regular work visa) are considered as nationals for the purposes of a
company’s personnel headcount.

The ancillary duty that follows the nationalization rule is the national employees’ progressive
training and development of skills. The employer’s duty to provide training to employees is a
broad requirement under Articles 41(f) and 42 of the Angolan General Labour Law. The
employer is bound to provide employees with professional education and training, notably by
drawing up professional training plans and by adopting any measures necessary for their
completion. As general instruments for enforcing this duty, Articles 42.3 and 42.4 of the General
Labour Law provide that whenever required, the employer should prepare an on-the-job
training program in the workplace. In addition, training given directly by the employer without
resorting to education institutions should be documented in a certificate issued by the
employer and signed by the employee, stating the type of training, the duration and the results,
which should be kept in the employee’s individual file.

The oil sector is subject to a particular and complex legal framework in respect of
nationalization, established in the Training Decree-Law, approved by Decree-Law 17/09, of 26
June 2009, and its ancillary regulations reflected in Executive Decrees 45/10 and 46/10, both
of 10 May 2010. The default rule is of total Angolanization without any specific local content
ratio, the hiring of foreign employees thus being totally exceptional and subject to Ministry of
Petroleum authorization; the applicant employer needs to demonstrate that there is not a
sufficient number of duly skilled and experienced Angolan citizens available in the national
labour market. The law grants the Ministry of Petroleum full powers in assessing the need for
the hiring of foreign employees and the exact definition of the personnel headcount of each
company, pursuant to its exact needs and the state of the national labour market. The
applicability of the 70/30 rule to the oil sector is subject to heated debate in the country,
notably whether or not it should be seen as the default guiding principle of the country’s
nationalization policy.

The Angolanization framework for the oil sector is enforced through a mechanism referred to
as the ‘Program Contract’, which is a contractual instrument whereby oil sector companies

agree jointly with the Ministry of Petroleum their recruitment, training and nationalization

!° See Article 16(a) of Presidential Decree 43/17, of 6 March 2017, as amended by Presidential Decree
79/17, of 24 April 2017.
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policies and targets, entailing the annual submission of Human Resources Development

Plans, with updated target and implementation reports.

(i)  Mozambican Workforce Nationalization Rules

The key fundamental statute defining Mozambican nationalization policy is the Regulations on

the Mechanisms and Procedures for the Hiring of Foreign Citizens, approved by Decree

37/2016, of 31 August 2016. The nationalization principle is defined pursuant to various

regimes covering particular local content ratios, as follows:

(@)

(b)

()

Short-term work — Under this regime, it is possible to hire a foreign citizen, merely by
means of notice to the labour authorities, for the performance of occasional work or
unforeseen activities entailing highly specialized skills for a period not exceeding 90 days
(either consecutive or non-consecutive) within the same calendar year.

Quota regime — Under this regime, a company is entitled to hire, merely by means of
notice to the Minister of Labour, a certain percentage of expatriates. The percentage
varies according to the total number of national employees on the company’s payroll: (i)
5% of total workforce for large-sized companies (i.e. companies having more than 100
employees); (i) 8% of total workforce for medium-sized companies (i.e. companies
employing between 11 and 100 employees); or (iii) 10% for small-sized companies (i.e.
companies employing up to 10 employees, which are always allowed to have 1 foreign
employee, even if the total number of employees is fewer than 10. The Ministry of
Labour will assess whether the notice given complies with the applicable criteria, a
positive outcome entailing the issuance of a compliance certificate confirming the quota

recognized.

Hiring in the context of investment projects approved by the Government — The
Regulations approved by Decree 37/2016, of 31 August 2016, set out that in the context
of specific investment projects, the Government may approve higher or lower
percentages than the general quotas. In this case, the hiring of foreign employees is
possible merely by means of notice to the labour authorities within the ratio agreed for
the relevant project, which will in most cases be higher than that available under the

general quota regime.
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(d) Authorization Regime — This regime applies whenever a company intends to hire foreign
employees in a number above the general quota regime or the quota applicable under
an investment project agreed upon with the Government. In these cases, it is necessary
to obtain express authorization from the Ministry of Labour for the hiring of each foreign
employee, and to produce evidence that every foreign candidate employee possesses
the required skills and qualifications and that there are no available Mozambican
nationals with the same qualifications, or that their number is insufficient. Under this
regime, the total number of foreign employees expressly authorized by the Ministry will

be the local content ratio permitted to the specific applicant company.

There are also specific rules established for non-governmental organizations and the national
mining and oil sectors pursuant to the Regulations on the Hiring of Foreign Citizens for the
Mining and Petroleum Sectors, approved by Decree 63/2011, of 7 December 2011, and also
for the Rovuma Basin LNG Project (areas 1 and 4) under Decree-Law 2/2014, of 2 December
2014, but the existing frameworks do not constitute substantial variations to the default
nationalization system defined by the Regulations approved by Decree 37/2016, of 31 August
2016.

Training is also considered the general ancillary instrument of the country’s nationalization
policy, being defined as general employer’s duty in Articles 244 to 247 of the Labour Law on a

very precise and clear fashion.
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3. Economic Implications of Finding Work in Angola and Mozambique

(&) The Skills and Qualifications Gap

One should concede the fact that there is a significant gap in skills and qualifications in most
African countries, which is more present in highly technical positions and at managerial level.
Angola and Mozambique are clear examples of this situation if we consider the available
economic data.

(i)  Main Features of the Angolan Labour Market

According to the 2014 Census, the Angolan population increased almost fivefold between
1970 and 2014, amounting currently to almost 25.8 million inhabitants, of whom 48% are male.
The forecast is for the country’s total population to reach 39.4 million inhabitants by mid-2030
and 65.5 million by 2050. The percentage of the population that are 18 or under is 55%.
Luanda is the province where a quarter (approximately 7 million) of the country’s total
population lives, with 63% being 24 years old or less (65% nationwide). The literacy rate is
65.6%. 44% of the total active population is engaged in Agriculture, 24% in non-specified
activities and only 2% in industry. The country’s unemployment rate is 24.2%, with Luanda
evidencing an unemployment rate of over 30%. These elements clearly confirm the existing

structural imbalance of the Angolan labour market, detailed in the charts below:

Characterization of the angolan population in graphics
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SociaL ConNTEXT
Literacy rate of the Angolan population, by province Employed Population, by main economic activity
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The oil industry is the most important economic sector and the main cause for the imbalance
in the national labour market since it is a capital rather than labour intensive industry and
requires large numbers of skilled to highly-skilled personnel, with high levels of education and

professional experience, for which the national labour market is inadequate and unable to
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cope. On top of these factors, the fact that the countries conduct a high level of enforcement of
a demanding nationalization policy along with said structural problems generates for
companies the combined effect of a generally high level of labour and operational costs. The
economic assessment of this gap in skills and qualifications is that Angola is one of the African
countries with the highest labour market risks, as shown in the graphics below. The country is
placed 10™ out of 13 countries in the Southern Africa region and ranks 28" out of 48 countries
in Sub-Saharan Africa.

Source: Angola Labour Market Risk Report, BMI Research, 1 July 2017
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(i)  Main Features of the Mozambique Labour Market

Mozambique was until recently considered one of the poorest countries in the world. The 2007
census showed that the total population of the country was 21,397,000, forecast to reach
28,800,000 by 2016. Because it is the most representative location from an economic
standpoint, 36.5% of Maputo province’s population is 15 years of age or under, with almost
50% 21 or under. The country’s adult literacy rate increased from roughly 27% in 1980 to
almost 59% in 2015. Agriculture only represents 25% of GDP. The unemployment rate is
currently estimated at 27%.

Despite being less evident than in the Angolan labour market, the data available in relation to
Mozambique also reveals a similar structural imbalance and a significant skills and
qualifications gap. The tables below describe the fundamental characteristics of the

Mozambican economy and labour market:

Source:
http://databank.worldbank.org/data/Views/Reports/ReportWidgetCustom.aspx?Report Name=CountryP
rofile&ld=b450fd57 &tbar=y&dd=y&inf=n&zm=n&country=MOZ
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Mozambique does not rely solely on the oil and gas sector in terms of GDP. Despite significant
economic and social development, the country still faces the discrepancies and negative
effects caused by poor health, education and general poverty, which produce a large number
of unskilled workers in the labour market, more suited to labour-intensive industries. This
causes the need for the continuous hiring of foreign workers to compensate for the evident
skill and educational gaps in the country’s labour market, entailing high training costs at
company level in relation to skilled positions. These conclusions, together with very
demanding nationalization requirements and rigid labour laws, imply very high labour costs,
particularly in relation to national skilled workforce. The assessment of Mozambique’s skill and
qualifications gap is a little bit different from the Angolan one, despite some easily identifiable
similarities, but places the country last in Southern Africa and 37" out of 48 States in Sub-

Saharan Africa.

Source: Mozambique Labour Market Risk Report, BMI Research, 1 April 2017
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(b) The Impact of Workforce Nationalization Policie s

As we have already discussed, the rationale of the workforce nationalization policies is clearly
to develop a national workforce that is skilled to a similar level as foreign employees hired for
the same positions. However, as the economic data of both Angola and Mozambique shows,
demanding local content quotas or ratios may have a long-term and detrimental impact on

companies’ human resources. We will first focus on these negative implications.

(i)  The General Increase in Labour Costs

The first clearly identifiable consequence of a nationalization policy is the general increase in
labour costs. This increase is evident in the unskilled workforce and even more noticeable for
skilled labour. The explanation for this increase is twofold: firstly, the increase arises from
companies’ having to incur training costs that in a normal market would not exist. This is
caused by the statutory duty imposed on employers to promote the progressive training of
their staff, which encompasses their initial and continuous vocational training and, for the most
skilled or managerial positions, the common need for the employer to bear or sponsor the
costs of employees’ higher or university education. Therefore, the increase in labour costs will
be almost proportional to the employer’s need for specialized labour in countries with a similar
gap in skills and qualifications.

Secondly, the low availability of national skilled labour renders the attraction, hiring and
retention of employees more costly, which is a natural implication of companies’ high demand
for suitably skilled and qualified employees in a labour market in which supply is scarce. The
basic salary levels for national skilled labour are generally quite high and disproportionate in
comparison to the basic salary levels applicable to unskilled labour, with most companies
including other remuneration components (e.g. accommodation, health insurance, house
loans) with a view to successfully attracting and retaining the more developed national
workers.

Angola and Mozambique labour laws are also a decisive factor in the generally high costs of
both countries’ workforces. The Angolan General Labour Law and the Mozambican Labour
Law are quite inflexible in respect of employees’ remuneration and termination, which is an
implication of their protective constitutional frameworks that cause the derivative labour
statutes to safeguard the ‘fairness’ of all employment relationships and establish ‘fair

compensation’ in case of dismissal. On top of this, the labour laws establish additional and
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costly employees’ entitlements, notably for overtime, night work and shift work, that apply on
top of other salary costs.

The new 2015 Angolan General Law repealed the former statute approved by Law 2/00, of 11
February 2000, precisely with the intention of bringing about a general reduction of labour
costs. However, the standards currently in force did not cause a variation in the overall

assessment of the country in terms of labour market risk.

(i)  Potential Disproportion in Company’s Human Resources Structure

The second general impact that we can list is the structural disproportion that nationalization
policies may entail in company’s human resources. Demanding quotas in companies whose
labour needs consist mainly of specialized labour will cause a natural tendency for their
workforce to be higher than the adequate level for their business. In other words, imposing a
10% quota of foreign employees on a company that renders specialized engineering services
requiring a highly skilled workforce that is almost totally unavailable in the country will force it
to hire national employees in numbers and for positions that would normally not exist in its
structure, with the sole purpose of complying with the defined quotas on a merely
mathematical basis.

From a career definition standpoint, this will also entail quite frequently the need to create
more careers than usual, wider career paths and potentially positions that would also not be
included in a company’s normal human resources structure, solely in order to better
accommodate the implications of national employees’ progressive training in terms of career
progression and consequent salary differentiations.

The concurrent effect of the disproportion in companies’ human resources structure is that
nationalization can actually be a cause for complacency in human resources management,
since companies may concede to the practical pressure caused by the statutory duty to carry
out the progressive replacement of foreign employees and eventually lower, in relation to
national employees, the career progression and the skills and educational requirements that
would normally apply. This may lead to cases where the normal profile for a given position in a
company’'s structure does not match the actual job description or skills of the individuals
placed in this context, which is clearly an unwanted and negative factor in human resources

management.
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(i)  Nationalization: Growth vs. Recession

Demanding nationalization requirements only find their natural application when the economy
and the labour market are growing since companies need a general period of stability in their
business in order to fully and continuously fund and implement the progressive training of
national workers and the consequent replacement of foreign employees.

When the economy is decreasing, causing companies to adapt by reducing personnel, the
reactiveness of companies to the negative environment is substantially higher than usual since
the extent of redundancy procedures or voluntary termination processes is generally
proportional to the increased size of a company’s workforce caused by the practical need to
comply with nationalization rules. Angola and Mozambique are good examples of this
implication: during 2015 and 2016, they both faced an unusually high level of medium to large-
sized procedures for personnel reduction and redundancies in their national oil and gas
sectors, and the explanation for this fact may only be found in this negative implication of both
countries’ nationalization rules since the human resources structure of the companies
belonging to those highly specialized sectors was bigger than what would have been suitable
for their business.

Besides this negative implication is the observation that the need to terminate foreign
employees in a negative economic environment generally has a significant detrimental impact
on national employees’ progressive training and career progression. Foreign employees are
placed in skilled to highly-skilled positions and are thus the direct vehicle for the transmission
of competences and knowledge to the national employees who will replace them as soon as
they meet the skills requirements demanded of the foreign employees’ positions. As the
percentage of foreign employees in a company’s workforce is limited, the loss of a small
qguantity of them may have a substantial impact in the training process of a large number of

national employees.

(c) Final Considerations on Angola and Mozambique N ationalization Rules

Angola and Mozambique laws are quite inflexible in terms of nationalization rules and do not
provide for any particular regime or waiver system when the state of the economy forces
companies to make general reductions of personnel. This means that there are no legal
remedies to the negative implications of the countries’ nationalization policies mentioned
above, which is quite a significant limitation to both countries’ capacity to reverse and

overcome a negative economic context.
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Considering all the negative implications set out above, the final question to consider is
whether countries with a profile similar to Angola and Mozambique have any alternative to the
establishment of nationalization requirements, for example resorting to a system whereby only
general immigration rules are enforced.

The answer to this question in our view is negative. Both countries have imbalanced labour
markets with large percentages of young and generally unskilled workers facing high
unemployment rates that make it advisable to establish maximum quotas of foreign
employees. The imbalance of both countries is structural and of such a level that we must
acknowledge that it will take several more decades to be reversed to minimally acceptable
economic standards.

Another question in our view is the suitability and correctness of the legal frameworks for
nationalization that are currently in force in Angola and Mozambique. Both countries’ default
regimes do not provide for special nationalization requirements in the initial moments of a
company’'s operations, and more importantly, do not establish any general waiver or flexible
system for highly specialized companies, or whenever the economic environment is adverse.
In Angola, the general legal framework for nationalization was subject to a recent amendment
through Presidential Decree 43/17, of 6 March 2017, revised by Presidential Decree 79/17, of
24 April 2017. The amendment repealed the companies’ possibility to seek a waiver of the
70/30 local content rule before the country’s governmental authorities, which was expressly
set out by Decree 5/95, of 7 April 1995, despite its almost non-existent practical applicability.
The legislative option is clearly the opposite of that recommendable for the current country’s
economic condition.

Mozambique has an authorization regime that works as a waiver system at a practical level of
the very demanding quotas established by Decree 37/2016, of 31 August 2016. The
functioning of the system depends, however, on individual and ad-hoc requests filed by
companies for each foreign employee they wish to hire beyond the applicable quota. There are
no rules or procedures for companies to seek structural waivers of the nationalization rules,
which would be best suited to their continuous business.

These are the aspects that in our view both countries may improve, so as to better answer

their labour market needs and ultimately overcome the existing imbalances.

Lisbon, 18 July 2017

Nuno Gouveia
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